

Contract for Works
Construction of (08) blocks of 2 stance drainable latrines with washroom in Yirol County, Lakes State, South Sudan as per attached technical specifications/drawings at the following listed locations:

PREAMBLE:

THIS AGREEMENT is made this day of ……………………………………. as and between 

HELP- Hilfe zur Selbsthilfe, NPA Office Building, Juba, South Sudan, represented by its Country Director, Mr. Peter Rono, (Hereinafter referred to as “the Client”) 

AND
……………………………., Juba, South Sudan, represented by its …………………………………….. (hereinafter referred to as “the Contractor”).

WHEREAS

1. HELP is a non-governmental organization duly registered in South Sudan with its Headquarters in Bonn Germany, which receives donations funding from the German government, public/private donations, as well as the United Nations.
2. HELP is responsible for ensuring that these funds are spent in an effective manner, in accordance with HELP’s mandate and in line with the laws of South Sudan. 
3. HELP is desirous of contracting a competent contractor to carry out Construction of (08) blocks of 2 stance drainable latrines with washroom in ……… County, Lakes State,  at the identified locations (ref. to attached list) that were determined in consultations with the local authorities in Yirol Counties
WHEREAS

4. The Contractor being a skilled, experienced and capable company is able to deliver the requirements of the client in a timely, professional and cost-effective manner.
GENERAL CONDITIONS OF CONTRACT

1.0 DEFINITIONS:

a. ‘Client’ means HELP, represented by the Country Director or any other employee appointed by HELP.

b. ‘Contractor’ means the firm or individual whose partner(s)/senior representative(s) are appointed as set forth under the Agreement to this Contract.

c.
‘Engineer’ means the WASH Coordinator/Manager or any other person appointed by HELP who is authorized on behalf of HELP to provide technical supervision and monitoring of the Works undertaken by the Contractor for this contract.

c. ‘Works’ means the whole of the drainable latrine construction works referred to in this Agreement.

d. ‘The Contract Documents’ means the documents consisting of this Contract, the technical Specifications, bidding documents, and Contractor’s work plan and cost estimates.

e. ‘Contract’ means the Conditions of Contract, the Specifications, Works Programme, the Reporting Formats and Contract Agreement.

f. ‘Week’ means period of seven consecutive days.

g. ‘Commencement date’ means the date on which execution of the works as agreed in the contract is commenced.

h. “Specification” means the Specification referred to in the Tender and any modification thereof or addition thereto from time to time as may be furnished or approved in writing by the Client.
i. “Tender Total” means the total of the Priced Bill of Quantities at the date of acceptance of the Contractor’s Tender for the Works.
j. “Site” means the lands and other places on under in or through which the Works are to be executed and any other lands or places provided by the Client for the purposes of the Contract.
1.1
Law of the Contract
1.1.1
The Contract will be governed by the Laws of the Republic of South Sudan.
1.1.2
Ruling Language: This Agreement shall be executed in the English language, which shall be the ‘Ruling Language’.  All documentation, correspondence, reports, technical data, certificates that pass between the parties shall be in English.
1.2
Representatives of the Parties and Contract Details
The client’s representatives in South Sudan: Mr. Peter Rono, Country Director 

The client is responsible for:
· Technical supervisions of the Construction of (08) blocks of 2 stance drainable latrines with washroom in Yirol County, Lakes State. 
· Contract management and fulfillment of payment modalities

The Contractor’s Representative: ………………………………………...
The contractor is responsible:
· Providing adequate and reliable tools & equipment to do the work

· Supply of quality materials

· Security of materials, its tools & equipments from loss, theft and damage

· Providing experienced technicians to execute the work

· Organization of the field work and its supervision

· Providing accommodation and food to its staff

· Organization of weekly meeting

· Drafting and writing technical reports on progress of work.



1.3 Instructions
Instructions from the Client to the Contractor shall be in writing.  If an instruction is given orally the Contractor shall act on it and the client should confirm the instruction in writing within four days.

The Contractor shall comply with any instruction given by the Client's Representative in order to further the work, provided that the Client gives the instruction within the authority of the representative as notified to the Contractor.



1.4 General Obligations
1.4.1 Working Relationship
The Client and Contractor shall work together in a spirit of co-operation and goodwill with the aim of completing the work in a timely manner, to the appropriate standard and to the benefit of all parties involved.

1.4.2 Contractors General Responsibilities
The Contractor shall with due care and diligences carry out and complete the works in accordance with the provisions of the Contract.

The Contractor will provide all necessary tools, machinery, materials and competent labor to carry out the following works: 
Excavation, Masonry, carpentry, plumbing, painting work, and reporting; and all other implements of every and whatever description for the performance of the works in a timely, workmanlike manner and in accordance with the specifications, be responsible for all undertakings as are expected for works of this type and to keep the Works free from adverse effects of water unless specified otherwise in the Contract.
1.4.3 Quality of the Contractor's Work
The Contractor will carry out the work to the standard certified by the Client. The Client may reject and withhold payment for any work, which in his opinion, is not in accordance with internationally acceptable standards. 

In addition, the contractor will comply with the specifications, conditions, stipulations, schedules and other documents annexed hereto and all plans, sections, drawings and other things therein and herein contained or referred to and also all explanatory and additional instructions or drawings (if any) to be provided.

1.4.4 Safety
The Contractor is responsible for the safety of all site operations and any injury sustained to any person or property as a result of site operations.

The contractor shall also keep and maintain insurance for the Works and for all and/or any of its employees and /or persons engaged in, connected to or otherwise affected by this Agreement and to hold and keep the client indemnified and harmless from all and/or any claims arising out of breach of this clause and or injury to any persons, property, trespass, workers compensation etc... 

1.4.5 Liability of the Contractor
The Contractor shall keep the Client harmless against all claims arising from loss or damage to third parties and hereby undertakes to take out Public Liability Insurance Policy with a reputable Insurance Company for that purpose.

In addition the Contractor shall not use the name of the client for any purpose, without the prior written authorization of the client, save that for purposes of moving plant and machinery at the commencement of the performance of this contract, the Contractor may disclose the fact that the plant and machinery are for performance of this Agreement

1.4.6
Access to Sites
The Contractor is deemed to have inspected the drilling sites and satisfied himself in regard to all aspects of the sites including access. The Contractor is responsible for mobilizing all necessary equipment to the sites and the works associated with gaining access to the site.

Should construction sites become inaccessible due to abnormal weather conditions then the Contractor may be entitled to an extension of time to complete the Contract but not to additional payment, provided that such extension shall not exceed the period of time for which such abnormal weather conditions persisted.  A request for an extension of time must be communicated to the Client in writing and agreed upon in written correspondence.

The contractor shall as well allow the client full access to sites where the Works are being executed for purposes of inspection.

1.4.7
Clearance of Site
Upon completion of the works the Contractor shall remove from the site all equipment, tools, surplus materials, rubbish and temporary works and shall have the site clean and in a condition to the satisfaction of the client.

1.4.8 Specific Obligations of the Contractor: 

Under this contract, the Contactor shall have the following obligations:

a) Ensure that the Works are properly and accurately set out and the correctness of the position levels, dimensions and alignment of all parts of the Works.
b) Verify and be responsible for the accuracy of all work performed so that the intent and purpose of the Works is achieved within the time duration agreed in this Agreement.
c) Employ and at all times, keep competent personnel including a competent foreman on the site of the Works.
d) Comply at all times, with all and any legislation of South Sudan relating to the Works.
e) Not to assign, sub-contract or in any way replace or divest itself of all or any of its obligations herein, without the prior written consent of the client.
f) Not to modify, deviate from and/or vary the technical aspects and execution of the Works unless the client has given prior consent in writing.
g) Not to make any claims for Works not actually executed.
h) Cater for the accommodation, food, daily expenses and incidental costs of the Contractor’s team while in project sites.
i) Immediately upon completion of the Works and/or each of them, formally hand over the said completed Works to HELP.
j) The contractor shall only work under the supervision of the client or her appointed representative.
k) Complete the scope of works in Approx. …………………….days after signing of the contract.
1.4.9
Client’s general Responsibilities

The Client shall pay the Contractor the sum of money due to the Contractor in accordance with the provisions of the Contract.

Limitation of the Agreement
This agreement is contingent on the client receiving funding from the donor and shall therefore not be executed in the event that the funds from the donors do not reach the clients.
1.4.10 Information supplied by the Client.

The Client may supply to the Contractor all information available pertaining to the GPS coordinate of the location.  The information does not guarantee the exact conditions to be encountered at each site and the Contractor should take all responsible measures to be adequately prepared for any conditions, which are likely to be encountered. 

Provided that all information furnished by the client shall in no way absolve the contractor from obtaining all such information independently and the contractor is hereby stopped from claiming misrepresentation against the client in this regard. 

1.4.11 Client’s Obligations: The client shall have the following obligations:
a. Regularly inspect the execution of the Works to ensure that the Works are being executed in accordance with the stipulated specifications, agreed upon and notify the Contractor in the event of any identified problems with the Works. The contractor shall rectify such problems within five days of notification.

1.4.12
The parties hereto further agree as follows:
a. Notwithstanding any clause herein contained, the parties agree that no extra payments shall be made to the contractor, save for the payment described in Clause 1.7 and in no circumstances whatsoever shall cash payments be made. All payments shall be through bank transfer either from the client’s headquarters in Bonn, Germany or from country office, located at Hamza Inn, Juba, South Sudan.
b. If the client shall at any time during the execution of the Works be dissatisfied with the rate of progress, or workmanship, the client may in its sole discretion terminate the contract and hire another Contractor to rectify the problems and the Contractor shall be liable to cater for any loss and costs arising as a result.

c. In the event of any defects, whenever identified, the Contractor shall ensure that such defects are rectified within 15 days of being notified about the defects. Notwithstanding this, clause 1.4.12 b) shall continue to apply.

d. Notice in this Agreement shall be in writing and delivered to the signatories to this Agreement at the addresses indicated herein and shall be deemed to arrive four days after dispatch.  All notices be issued and received from either party by signing an acknowledgement. No communication will be valid unless it is in writing. This communication will include but not be restricted to instructions on technical specifications from the Client and feedback on the same from the Contractor, abandoning of a site, requesting for a new drilling site after abandoning one, etc.

e. Time is of the essence to this Agreement but in the event of delay due to force majeure (which shall be limited to and means: war, civil commotion, destruction of the Works by fire or flood) so that fulfilment by the Contractor in whole and/or in part of its obligations in the Agreement, the Agreement shall be suspended for the duration of the force majeure event but it shall be upon the party seeking to rectify ensuing damages of the force majeure event to execute it to the satisfaction of the other party.  

f. This clause shall not prejudice the right or obligation of either party already accrued in respect of anything already done or executed.  The client may in such circumstances; grant fair and reasonable extension of time for completion of the Works save that such extension shall not exceed fifteen days and shall not be allowed by the client more than one time only.

h) If The Contractor 

i) Makes default by unilaterally suspending the Works before completion, without reasonable cause failing to proceed with the Works with due diligence or refuses or neglects to comply with notices showing defective works/use of materials/ or delays or breaches any other clause herein and fails to remedy such breach within five days of notification, or

ii) Is or becomes bankrupt, enters voluntarily or involuntarily into any form of liquidation, re-constitution, change of shareholders, suffers any execution against it, or breaches an agreement with third parties whose effect is to threaten the financial or social position of the Contractor or related actions,

b) The client shall be at liberty to terminate the contact immediately and all of the client’s obligations herein shall immediately cease, save that payment in such circumstances shall be made pro rata the performance achieved for a particular section of the Works, but for no works that are less than a completed borehole and installed hand pump, including the completion report.

c) All communications concerning this Agreement shall be kept strictly confidential between the parties and shall not be disclosed to other persons, save for professional advisors and in accordance with the law as and when required by a court of law. All documents prepared, by whomsoever, touching and concerning this Agreement or the Works shall belong to the client.

d) The Contractor is liable for all losses and damage to equipment, plant, material and personnel of whatever manner, used or installed, after execution of this Agreement until handing over of the Works to the client. 

e) The Contractor shall not be at liberty to make any alterations to the prices and or rates quoted and it is expressly understood that the Contractor’s accepted price covers all and any expenses connected to the performance of the Works and will suffice for all things and matters necessary for the proper completion of the Works in the time indicated.

f) All contents of the annexure hereto shall be part of this Agreement.

g) Any alterations and amendments to any part of this Agreement shall be in writing and approved by both parties.

h) For purposes of this Agreement, written notice shall be given to: 

For the client – The Country Director rono@help-ev.de tel. 0928 123 633
For Contractor – ……………………………………………
This Contract contains the entire agreement between the parties

1.5 COMMENCEMENT AND COMPLETION PERIOD
1.5.1 Commencement of the Work
This contract commences on the ………………………………………. unless otherwise instructed by the Client.

1.5.2
Completion of the Work
The whole of works should be completed within a time period of ………………………..calendar days or such extended time as may be allowed under the Contract or agreed between the parties.

1.5.3
Late Completion
For each day the Contractor is late in completing the works the client shall be entitled to deduct the sum of Fifty US dollars (50 USD) per day per latrine and the maximum amount shall not exceed Two thousands US Dollars (2,000 USD) per latrine from the final sum due to the Contractor, as liquidated damages for delay. In the event that the delay in completion exhausts the maximum limit for the liquidated damages of USD Thirty thousands (30,000 USD), the client will immediately be entitled to terminate the contract forthwith. 

1.6 CONTRACT TERMINATION
1.6.1
Conditions for Contract Termination.

If the Contractor fails to commence the works within the specified time or gives reason to believe that he may not complete the works within the specified time or there are delays beyond the completion date or he fails to adhere to the Contract Documents as defined in Section 1.1.1 of Section 1, or pays no attention to the instructions issued by the Engineer and/or his/her representative or becomes bankrupt, the Client shall be entitled to terminate the contract and engage a new Contractor to carry out the works.

1.6.2
Procedure for Contract Termination.
Before Clause 1.6.1 above is exercised, a notice of intent to Contract Termination will be written and handed to the Contractor. If within seven days after this notice the Contractor does not rectify the situation, the Contract will automatically stand terminated.

1.6.3 Payment if Contract Terminated
If the Contract is terminated the Contractor is entitled to be paid for such works as have been satisfactorily executed up to the date of Termination, at the rates and prices stipulated in the Contract, provided the Contractor has not already received payment on account for works, materials, services or plant not completed at the date of termination.  If the Contractor has received payment on account for any works, materials, services or plant which were not executed at the date of termination; the Contractor shall reimburse - to the full value of the balance held - to the Client.  The cost of mobilizing another Contractor to site will also be recovered from the Contractor.
1.7 Payment
THIS AGREEMENT WITNESTH as follows;
1) IN CONSIDERATION of the performance by the Contractor of the obligations reserved herein on its part in the manner hereinafter recorded, the client agrees to pay the Contractor the total agreed sum of ………………………………………………..) only in the manner therein reserved being the total and only consideration for the Works, as per the attached Bills of Quantities referred to in Annex D.), For the construction drainable latrines as per attached BOQ.

2) PAYMENT SCEDULES: The consideration herein reserved shall be paid, subject to any laws on taxation in the following manner:

a) ………………………………………………after completion of all five 8 blocks of 2 stance drainable latrines including bathrooms to the satisfaction of Help Engineer. 
b) ………………………………………………. the equivalent of 10% of the total contract consideration shall be retained to cover defects liability period and shall be paid three months after full completion of the construction activity and subject to certification of satisfactory performance of each of the sections of the works by the delegated designation by the Client and County representatives.

The contract sum: …………………………………………………………… only.
It is expressly agreed that in the event that the Works or any portion thereof is deficient or does not conform to the specifications provided, the client shall be at liberty to opt for either to require the Contractor to immediately remedy the defect, or hire another Contractor to remedy the defect.  In addition, the client may elect to bring legal action against the Contractor in the event of defects. 

Payments by the client will be made for the invoiced and above verifiable/completed works-milestones either by Banker’s Cheque or by Bank telegraphic transfer (TT) in United States Dollars (USD) currency to the contractor’s below bank account:
Name of Account Holder:    
Address:                                  
Bank name:                            
Bank address:                        
Account Number:                  
Swift Code:                             
Failure of the Contractor to provide a valid Tax Registration will result in the client withholding payments.  If the Contractor is exempt from Tax, a valid letter of exemption from South Sudan Directorate of Taxation must be provided. 

Upon signing of this contract both parties have agreed on the total sum for the works specified. This is a fixed sum contract.  No extra amount will be charged by the contractor and no reduction sought by the client. 
1.8 Unforeseen Events or conditions
Should any event or condition occur which could not have been foreseen by the Contractor and is out of the control of the Contractor, which causes delay and/or additional expenditure and/or renders the work impossible to perform, then the Client and the Contractor will agree a suitable change to the Contract. Such events shall only be restricted to acts of God, war or insurgency.

1.9 Variations to the Contract
The Client may make variations in the quantity and/or quality of the work, as deemed necessary.  The effect of any such variations shall be discussed and agreed in writing by the parties, including any adjustments required to the time for completion and/or sums due to the Contractor and/or Client.

1.10
Defects Liability period
Should any defect become apparent in the work within a period of Three Months from completion of the work and that defect be shown to be due to the poor quality of the work done by the Contractor, then the Contractor shall make good the defect at his own expense within a period of 15-days after being notified about the defect by the Client. 10 % of the Contract Sum shall be retained and paid after the defect liability period is over.
1.11
Disputes
This agreement shall be construed in accordance with the laws of South Sudan and any dispute arising out of this agreement shall be settled, initially by mediation.
Dispute, which cannot be settled amicably between the parties within 5 days of such dispute, shall be referred to Arbitration within 2 days after the 5 days of such mutual disagreement. Both parties shall agree to nominate an Arbitrator within 5 days of receiving a notice of arbitration and the arbitrator shall make his decision within 14 days of his appointment. 

If the Arbitrator fails to carry out his obligations within the stipulated time, the parties herein shall be entitled to resort to the ordinary Courts of Law and/or in the event of failure, be resolved by the relevant division of the High Court of South Sudan at Juba.

The costs of Arbitration shall be shared equally among the parties.

The Client or his representative may issue a Partial Completion Certificate for each section of the works that has been fully accepted in accordance with the specifications and conditions of the contract
IN WITNESS WHEREOF, THE PARTIES have placed their respective hands on the day and year first above written. This contract is signed in two (2) originals, of which the client shall retain one (1) and the Contractor one (1).

SIGNED on behalf of HELP IN SOUTH SUDAN


Peter Rono, Country Director
In the presence of

Official Stamp/seal

SIGNED for and on behalf …………………………………………… LTD –Juba, Republic Of South Sudan.
In the presence of 

Official-Stamp/Seal
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      For and on behalf of HELP
               
         For and on behalf of Contractor

